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MEMORANDUM 1 



Appeal from the United States District Court 

for the Northern District of California 
Vaughn R. Walker, District Judge, Presiding 

Submitted February 12, 2001 2 



Before: LEAVT, THOMAS, and RAWLINSON, Circuit Judges. 

Samuel G. Chia appeals pro se the district court's judgment declining lib 
-vacate the National Association of Securities Dealers' arbitration decision that 
dismissed as time-barred his claim alleging that Fidelity Brokerage Services 
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^ * This disposition is not appropriate for publication and may not be cited to or by As 

ofthis circuit except as may be provided by 9£hCir. R. 36-3, '- '•:■!! 

The panel unanimousiy finds this case suitable, for decision -without ord-arginnenti 

r'^ Fed. It App.P, 34(a)(2). "' ,. 
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defrauded him and breached its fiduciary duty in relation to a bad mvestaieiit We 
have jurisdiction pursuant to 28 U.S.C. § . 129 1 . We review de novo the district 
court's decision confirming an arbitration decision and denying vacatur. See 
Employers Ins. ofWausau.v. Natl Union Fire Ins. Co: of Pittsburgh, 933F.2d 
1481, 1485 (9th Or. 1991). We affirm, N; j 

Because Chia had actual or constructive knowledge of his claim in : 
September 1992, his claim is time-barred. SeeRobuckv. Dean Witter & Cb:, 649 
F.2d 641, 644-45 (9th Cir. 1980). Chia' s contentions regarding tolling, that a six- 
year statute of limitations applies, or that the arbitrators and district court exceeded 
their power lack merit. 

We deny Fidelity's request to strike portions of the record. 

'. AFFIRMED. • 
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UNITED STATES COURT OF APPEALS F I L ;£ D 
FOR THE NINTH CIRCUIT APR L 2 \ 2GBT 

No. §9-17138 



SAMUEL G. CHIA, 

Plaintiff-Appellant, 
v. 
FIDELITY BROKERAGE SERVICES, 

Defendant-Appellee. 



DC# CV-99-00027-VRW 
Northern California 
(San Francisco) 

ORDER 



Before: LEAVY, THOMAS, and RAWLINSON, Circuit Judges. 
Appellant's petition for panel rehearing is denied. 
MNoirurmer Mings shall be:: accepted m this closed appeal? 
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BEAN WITTER REYNOLDS, INC. V. McCOY 

Cfita»59S F^it 649 (6th Or. 1593) 

X A cause of actios based upon DES 
.- sxposure accrues only when the plaintiff 
--■has been informed by competent medical 
-.authority that she has 'been injured by 
%DES» or upon the data on which, by the 

-exercise of reasonable diligence* she should 

•have known that she has been so injured- 
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DEAN WITTER REYNOLDS, 
INC, Plaintiff-Appenastt, 



EC 



The Supreme Court of Ohio further in- 
structed that its finding that the statute of 
limitations for DES claims is unconstitutional 
requires reading Ohio Bev.Code 5 2305.10 as 
if that portion of the statute were missing. 
Consequently, the Supreme Court, of Ohio 
concluded that a DES plaintiff would have to 
bring her action "within two years after the 
cause thereof arose." Id., at 64, 509 N,E.2d 
at 143. In this case, although the district 
court concluded that each plaintiff was aware 
prior to May 30, 1984, that she may have 
been injured due to PES exposure, "[tjhere 
■Is. more than a semantic difference between 
knowing that one has a "DES-caused injury 
and knowing that one may have such an^ 
injury.- A degree of certainty is missing.'*/ 
Id, at 61, 609 H.E^d at 142. 

• '■':" in. - 

In view of the opinion of the Supreme 
Court of Ohio as to our certiaed questions, 
we EEVEKSE the district court's grant of 
summary judgment in favor of Eli Lilly & 
Company .and REMAND this case for fur- 
ther proceedings consistent with its opinion 
and this opinion. However, we do not in any 
way imply or suggest what the eventual out- 
come of this ease should be. 




McCOY, at at, Defendants- 
A|ipellees. 

Nos. 92-5542, 92-5849, 

United States Court of Appeals, 
Sixth Circuit 

Argued Dec S, 1991 
Decided June 14, 1993. 

- . Securities brokerage filed application for 
preliminary injunction to prevent arbitration 
of investors' claims against it before the Ra- 
tional Association of Securities 1 Dealers 
(NASD) Board of Arbitration, The United 
States District Court for the Eastern District 
" of Tennessee, R. Alan Edgar, J. t refused ,to 
grant injunction, and brokerage sjggea^d^ 

er claims ^were . time barred under NASD ] 
Code of Arbitration Procedure was threshold \. 
issue of arbitrability to be decided by district \ 
court, rather titan by NASD- Board of Arbi-; ! 

i tration. ^__ . _ __^ r --;-- ; 

,l - ^Reversed and remanded. 



L Arbitration G^Ll 

Where parties agree to submit any con- 
fiicts, breaches or other grievances arising 
under contract to arbitrator, they are bound 
by that agreement, and party may not unilat- 
erally decide, at the last minute, that it would 
prefer to take the disputed matter to court 

% Arbitration <s=»23<13, 23.14 j 

Questions whether certain parties; are 
contractually bound to arbitrate and what 

issues may be arbitrated are for courts: to 

decide. 

■ ■■ ! 

3. Exchanges £»11(XL1) }. j 

Under section of the National Associa- 
tion of Securities Dealers (NASD) Code| of 
Arbitration Procedure providing that no dis- 
pute is ^eiigibla' T for arbitration where' six 
years have elapsed from occurrence of event 
giving rise to dispute* district court had, to 
i .; 
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The OHIO COMPANY and Andrew J, 
Wilhelm, Petitioners-Appellants, 

Douglas B* and Isabelle J. NEHECEK 
Eespondents^Appellees. 

No. 95-2182. 

United States Court of Appeals, 
Sixth Circuit 

Argued Aug. 1, 1996. 
Decided Oct 16, 1996. 



Gary M. Saretsl^ ^ .jr^.jj and 
Mark L. Kowalsk?,. Karen A, Gould, Herfe 
Schram & Saretsky, Bloom£eld Hills, MljjS 
Petitioners-Appellant ^ v _ 



Anthony V. Trogan, Jr. (argued ag 

briefed), Joseph A Starr, Weisman, Teag^| 
Young & Sehloss PC, Bingham Farms, Jyjjjj 
for Respondents-Appellees. "^ 



Before: GUY, RYAN, and 

SUHRHEINRICH, Circuit Judges. 

RALPH B. GUY, Jr., Circuit Judge. 
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Securities brokerage firm and account 
executive filed petition for declaratory judg- 
ment enjoining and dismissing arbitration 
proceeding commenced by investors before 
New York Stock Exchange (NYSE). The 
United States District Court for the Eastern 
District of Michigan, Barbara K Hackett, J., 
granted petition and appeal was taken. The 
Court of Appeals, Ralph B. Guy, Jr., jCira J 
Judge, held that six-year period for coi 
mencing arbitration proceeding, set f ortsy in 
NYSE Rule 603, was not subject to equitable 
toiling. 

Reversed and: 



1, Exchanges €=11(111) 

; Role 603 of the New York Stock Ex- 
change, and Section 15 of the National Asso- 
ciation of Securities Dealers Arbitrrdon 
Code, governing period during which arbi ora- 
tion claim may be brought, are identic^ in 
both text and application, allowing authority 
construing one section to be used inter- 
changeably with authority construing arcth- 
er. 

% Exchanges «»11(IL1) 

Six-year period for submission of arbi- 
tration claim under Rule 603 of New York 
Stock Exchange Rules, measured from date 
of occurrence of event giving rise to dairr-, is 
contractually agreed upon limitation on peri- 
od of bringing claim, imposing temporal Hon- 
tation not subject to equitable tolling* 

1 . The facts in this opiaioa axe derived in sufcs-:an- 
rial Dart from an earlier decision in this case. 



Petitioners, The Ohio Company (TOG) and 
Andrew J. WUhelm, filed a declaratory jud^ 
ment action in federal court pursuant to the , 
FederaTAr^ation^AcVmS.U. § 3. &$£$ 
s3H3ng~5i inj^mGtion^id^igm^3^pf , ^ 
spondents' arbitration claims before the New \ 
York Stock Exchange (N.Y.S.E). The dSj 
trict court denied the petition. On appeal - 
petitioners claim the district court erred (3- 
in holding that the six-year eligibility [perSd? 
for submitting arbitration claims provMedlin .; 
Rule 60S of the general arbitration rules \ of ^ 
the New York Stock Exchange;' Ine? 
(NXS.E. Rules), see 2 NXSJE.J Guide 
(CCH) W 2600-2637 at 12663 (NovdJ^il 
subject to tolling and (2) in Sliding ihatf 
respondents, Douglas D. and Isab&He ; J; 
Nemecek, sufficiently pleaded a dkm If of 
fraudulent concealment to toll the peiiod; ii^ 
this instance. We hold Rule 603 is not sul£ 
ject tc tolling* and, therefore, we reverse: 

I 1 , ]'• 

The Nemeeeks maintained an investment 
account with TOC, a securities brokerage 
firm, for many years. Andrew *Wilhelm was 
the account executive who serviced their jac; 
count In connection with this account* }tfe 
Nemeeeks agreed to arbitrate any i dispute 
they might have with TOC or Wllhshk ■ :" [ 

From April 1986 through March 1388, ^e[ 
Nemeeeks made certain limited partnership f 
investments totalling $38,437.50. After ;h>! 
curring substantial losses on these kvestr j 

See The Ohio Co. v. Nerwceti, SS6 F.ScpJiv 134£, | 
1343-44 (E-D^Sich. 1995). 
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PAIXEWEBBER INCORPORATED. 

l"'l'- H. William HOFHANN. Appellee. 
*;_■; No. §2-1254. 

Udted States Court of Appeals, 
Third Circuit. 

;;■*' Argued Jane 22, 1352, " 

..,/ Decided Feb. 3, 19SS, 

Securities broker filed action seeking 
'- declaratory and injunctive relief barring ar- 

* * - "nitration of any claim of ■ raves tor that arose 

more than six years before filing of arbitra- 

*'■ "ion pursuant to arbitration agreement, 

;■/" The United States District Court for the 

' '* Eastern District of Pennsylvania, Marvin 

'.;' ' Katz, J M granted summary judgment for 

■ * 'investor. Appeal was taken. The Court of 

: Appeals, Becker, Circuit Judge, held that: 

'\ il) arbitration agreement reasonably could 

/-■ : be interpreted only as a substantive limit 

■ > ' ■' on the claims that the parties had ccntract- 
•vV'ed to submit to. arbitration and, thus, dis- 
.v."; trict court could determine the scope of the 

* I : arbitration agreement; (2) broker couid re- 
\/; ceive a declaratory judgment and injunction 
.-:, barring the arbitration of any individual 

claims submitted to arbitration tharundis- 
putably arose out of occurrences or events 
more than six years before the filing of 
arbitrtvtlcn; and- £SK-ggt»Hs& issues-of mate*.. 
rial fact existed, precluding summary judg- 
ment, on- whether -individual claims of in- 
vestor were arbitrable. 
Vacated and remanded. 



.. . L Exchanges <^ 11(11) 

C'aims of investor against securities 
' broker 1 could be treated individually to de- 
termine whether any claims exceeded scope 
' ; of arbitration agreement for arising from 
events that occurred more than six years 
' /■' before filing of arbitration, 

../.'- 2. Exchanges <3=HK1I> 

Provision of code of arbitration proce- 
", ' dure incorporated into arbitration agree- 
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meat between Investor and securities bro- 
ker reasonably couid be interpreted only as 
substantive limit on claims that parties had 
contracted to submit to arbitration and T 
thus, district court could determine scope 
of arbitration agreement* despite investor s 
claim that questions of arbitrabiiity had to 
be determined by arbitrator; language of 
arbitration agreement was not sufficiently 
clear and unmistakable to be submission of 
Issue of arbitrabiiity to arbitrators. 

3. Arbitration <3»23.14 

Parties may contract to submit ques- 
tions of arbitrabiiity to arbitrators, but con- 
tractual language must be clear and unmis- 
takable. 

4* Exchanges ^lUH) 

Securities broker CGuld receive declara- 
tory judgment and injunction barring arbi- 
tration of any individual claims submitted 
to arbitration' that undisputabiy arose out 
of occurrences or events more than six 
years before Sling of arbitration, pursuant 
to limitation contained in arbitration agree- 
ment between broker and investor- 

5. Federal Civil Procedure 0=2490 

Genuine issues of material fact exist- 
ed, precluding summary judgment, on 
whether individual claims of investor 
against securities broker were arbitrable Or 
barred by provision of arbitration agree- 
ment preventing arbitration of any claim 
arising out of events that occurred more 
chan six years before filing for arbitration: 
investor ^rouid have opportunity or* remand 
to list each specific claim it planned to 
bring so that district court could conduct 
hearing and consider any necessary extrin- 
sic evidence. 

5. Arbitration <^1J 

Arbitration is matter of contract and 
no party should be forced to arbitrate issue 
that it did not agree to submit to arbitra- 
tion, 

7. Arbitration ^23.1$ 

District court is not to rule on potential 
merits of underlying claim submitted to 
arbitration, even if claim appears frivolous; 
merits of arbitrable claim is for arbitrators 
to decide. 



INC. v. HOFMANN 

1372 {3rdCSr- 1993* 

S. Exchanges <^ 11(11) 

On remand, District Court generally 
should accept investor's statement on what 
constitutes genuine, independent cause of 
action against securities investor and not 
enjoin arbitration as long ais asserted cause 
cf action clearly is not infers tolling or 
discovery argument in attempt to :oll con- 
tractual limit of six years ! in which to file 
for arbitration. 

9. Exchanges <s»ll(ll) 

On remand, District Court must deter- 
mine whether investor and securities bro- 
ker intended to submit disputes over opera- 
tive occurrence or event and its timing to 
arbitration, by considerihgj language of con- 
tract and all relevant ! extrinsic evidence 
including customs and iprpctices of incus- 
tr 7- ; i 



Elisabeth K. Fay (argueji), Morgan, Lew- 
is & Bockius, Philadelphia, FA, John M. 
Linsenmeyer. Morgan, ; L^wis & Bockius, 
New York City, for appelant 

J. Grant MeCabe, (argued), Michael Slotz- 
nick, Rawle & Henderson, Philadelphia, 
PA, for appellee. ; ' 

Before: BECKER, :; HUTCHINSON, and 
ALITO, Circuit Judges!. 

BECKER. Circuit Judge. 

This action was instituted by Paine- 
Webber Incorporated to stay and enjoin the 
arbitration of -a^customerls.. claims of ,frajud 
and mismanagement before the National 
Association of Securities Dealers, .. Inc. 
("NASD"}. Based on jth£ Incorporation of 
§ 15 of the NASBCdd^ df Arbitration Pro* 
cedure {"NASD Code'1 irjito. the arbitration 
clause of the "Clients j Agreement," Paine- 
Webber seeks declaratory and injunctive 
relief barring, the arbitration, of any claim 
that arose from an occurrence or event 
more than six years before the filing of 
arbitration. PairieWebb^r contends that 
because § 15 of the;NASD Code is a sub- 
stantive contractual limitation on what 
claims the parties have agreed to submit to 
arbitration, the question 1 of arbitrabiiity is 
strictly a matter for the court to decide. 












